











































































































































































































Part9

WHEN ARE CLOSED MEETINGS AUTHORIZED AND HOW ARE
THEY TO BE HANDLED?

§9.01

§9.02

General

This part discusses when closed meetings (sometimes referred to as “executive sessions”
or “personnel sessions”) may be held and how they should be conducted.

The opening clause in NRS 241.020(1) provides that all meetings must be open and
public “except as otherwise provided by specific statute.” The words “specific statute”
are important ones. The Nevada Supreme Court is reluctant to imply exceptions to the
rule of open meetings and looks for a specific statute mandating the exception or
exemption. See McKay v. Board of County Commissioners, 103 Nev. 490, 746 P.2d 124
(1987). See also Op. Nev. Att’y Gen. No. 150 (November 8, 1973). The Open Meeting
Law is entitled to a broad interpretation to promote openness in government and any
exceptions thereto should be strictly construed. McKay v. Board of Supervisors, 102
Nev. 644, 730 P.2d 438 (1986). Thus, closed sessions should be allowed only when
specifically authorized and must be tightly controlled.

When closed sessions may be held

Closed sessions may be held:

* By any public body to consider character, alleged misconduct, professional
competence, or the physical or mental health of a person, with some
exceptions, or to prepare, revise, administer or grade examinations
administered on behalf of the public body, or to consider an appeal by a
person of the results of an examination administered on behalf of the public
body. See NRS 241.030 and § 9.04.

* By the Certified Court Reporters’ Board to deliberate on a decision to be
reached upon any contested hearing and to prepare, administer, or grade
examinations. See NRS 656.090.

* By the Public Employees Retirement Board: (1) to meet with investment
counsel, provided the closed session is limited to planning future investments
or the establishment of investment objectives and policies, and (2) to meet
with legal counsel provided the closed session is limited to advice on claims
or suits by or against the system. NRS 286.150(2).

* By the State Board of Pharmacy to deliberate on the decision in an
administrative action (subsequent to a public evidentiary hearing) or to
prepare, grade, or administer examinations. See NRS 639.050(3) and Op.
Nev. Att’y Gen. No. 81-C (June 25, 1981).
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By any public body to take up matters or conduct activities that are exempt
under the Open Meeting Law. See Part 4 of this manual. If the public body
has other matters that must be considered in an open meeting, the Office of
the Attorney General believes that a public body may take up an exempt
matter during the open meeting if it desires. However, by virtue of the
exemption, none of the open meeting requirements will apply to the exempt
activity although it is recommended that a motion or announcement be made
identifying the activity as an exempt activity to avoid confusion between an
exempt activity and a closed session to which certain open meeting
requirements may otherwise apply.

By public housing authorities when negotiating the sale and purchase of
property, but the formal acceptance of the negotiated settlement should be
made in an open meeting. See Op. Nev. Att’y Gen. No. 372 (December 29,
1966).

As authorized by a specific statute.

§9.03 When closed sessions may not be held

Closed sessions may not be held:

To discuss the appointment of any person to public office or as a member of a
public body. NRS 241.030(4)(e). See discussion in § 9.04.

To consider the character, alleged misconduct, professional competence, or
physical or mental health of an elected member of a public body, or a person
who is an appointed public officer or who serves at the pleasure of a public
body as a chief executive or administrative officer or in a comparable
position, including, without limitation, a president of a university or
community college within the University and Community College System of
Nevada, a superintendent of a county school district, a county manager and a
city manager. See NRS 241.031(1)(a) and (1)(b) and Cf. Op. Nev. Att’y Gen.
81-A (February 23, 1981), written before NRS 241.031 was enacted.

» The above prohibition does not apply if the consideration
of the character, alleged misconduct or professional
competence of the person does not pertain to his role as an
elected member of a ‘public body or an appointed public
officer or other officer described above. See Act of June 17,
2005, ch. 466, §4, 2005 Nev. Stat. 2245,

To consider the character, alleged misconduct, professional competence, or

physical or mental health of a person, when a request is made by the person
being considered to open the meeting, the public body must open the meeting
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§9.04

at that time unless the consideration of the character, alleged misconduct
professional competence, or physical or mental health of the requester
involves the appearance before the public body of another person who does
not desire that the meeting or relevant portion thereof be open to the public.
The request to open the meeting may be made at any time during the hearing.
See Act of June 17, 2005, ch. 466, §3, 2005 Nev. Stat. 2245. Although, at the
time of this publication, the Office of the Attorney General has not opined
upon this issue, it is clear that if a necessary witness requests the meeting
remain close, the public body must close that portion of the meeting, and open
subsequent portions at the request of the person being considered.

To conduct attorney-client communications, unless the communications fall
under the exemption in NRS 241.015(2)(b)(2). See discussion in § 4.05 of
this manual.

To select possible recipients for awards. To the extent that a public body is
considering the character, alleged misconduct, professional competence, or
physical or mental health of a person under consideration for receipt of a
public award, a public body may meet in closed session to discuss such
matters. However, any vote taken with respect to granting the award must be
in a public meeting.

To consider indebtedness of individuals to a hospital. The Office of the
Attorney General has determined that county hospital board meetings that
relate to indebtedness of individuals to the hospital are required to be open
and public. See Op. Nev. Att’y Gen. No. 148 (October 2, 1973).

By a local ethics board to discuss past conduct of a public official. See Op.
Nev. Att’y Gen. No. 94-21 (July 29, 1994).

Where not authorized by law.

Meetings to consider character, allegations of misconduct, professional
competence, or physical or mental health of a person; limitations ‘

NRS 241.030(1) states: “Except as otherwise provided in this section and NRS 241.031
and 241.033, a public body may hold a closed meeting to consider the character, alleged
misconduct, professional competence, or physical or mental health of a person.”

The Open meeting Law does not require a public body to close a meeting to the public
pursuant to Chapter 241. See NRS 241.030(4)(d).

Ttis important for the practitioner to remember that NRS 241.033 requires personal notice
be provided to the person being considered before closing a meeting pursuant to NRS
241.031, and as a practical matter, a notice pursuant to NRS 241.033 should contain the
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informational statement regarding administrative action under NRS 241.034. See §6.09,
supra.

The Act of June 17, 2005, ch. 466, §3, 2005 Nev. Stat. 2245 clarifies the long standing
position of this office that a public body must start any public meeting in open and then
close the meeting after passing a motion specifying the nature of the business to be
considered. NRS 241.030(3). This act now requires the public body to pass a motion
that specifies “The nature of the business to be considered; and [t]he statutory authority
pursuant to which the public body is authorized to close the meeting” before closing the
meeting. (emphasis added.) See Act of June 17, 2005, ch. 466, §3, 2005 Nev. Stat. 2245
and NRS 241.030(3). Since NRS 241.010 requires all actions of a public body to occur
in open unless a specific exemption exists, whlch it does not in this case, this motion

must occur in open.
The exceptions to closed meetings under NRS 241.030 are discussed supra in §9.03.

The word “character” was defined in Miglionico v. Birmingham News. Co., 378 So. 2d
677 (Ala. 1979) to include one’s general reputation. It might also include such personal
traits as honesty, loyalty, integrity, reliability, and such other characteristics, good or bad,
which make up one’s individual personality.

In Op. Nev. Att’y Gen. No. 81-A  (February 23, 1981), the Office of the Attorney
General opined that the word encompassed that moral predisposition or habit or
aggregate of ethical qualities, which is believed to attach to a person on the strength of
the common opinion and report concerning him . . . a person’s fixed disposition or
tendency, as evidenced to others by his habits of life, through the manifestation of which
his general reputation for the possession of a character, good or otherwise is obtained.
The Office of the Attorney General also construed the word “competence” to include: . .
. duly qualified . . . answering all requirements . . . having sufficient ability or authority .
. possessing the natural or legal qualifications . . . able . . . adequate . . . suitable .

sufficient . . . capable . . . legally fit. Alsosee OMLO 2004-28 (September 9, 2005).

Note that such closed sessions may be held only to consider the character, alleged
misconduct, professional competence, or physical or mental health of a person. The:
Open Meeting Law does not permit taking action in closed session on such matters. This
distinction was drawn in McKay v. Board of Supervisors, 102 Nev. 644, 730 P.2d 438
(1986), where it was held the board did not violate the Open Meeting Law when it went
into closed session to discuss the character, alleged misconduct and professional
competence of the city manager, but terminating the city manager in closed session
violated the law. See also Op. Nev. Att’y Gen. No. 81-A (February 23 1981), and Op.
Nev. Att’y Gen. No. 81-C (June 25, 1981).

The Office of the Nevada Attorney General opined that deliberations as defined in §5.01,

supra, are not allowed in a closed meeting pursuant to NRS 241.030. See OMLO 2004-
01 (January 13, 2004).
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§9.05

The Office of the Attorney General believes that the holding in McKay has important
implications in employment interviews and performance evaluations. While the
delineated attributes of employment candidates may be discussed in closed session, the
public body may not use the closed session to narrow down candidates or begin the
selection process. See Brown v. East Baton Rouge Parish School Board, 405 So. 2d 1148
(La. Ct. App. 1981). Similarly, while the delineated attributes of existing employees may
be discussed in closed session (with or without the presence of the employee), evaluation
forms may not be filled out during the closed session, nor may the public body form
recommendations or decisions about a rating or an action to take. Those tasks must be
done in an open meeting or delegated to a member to handle. The closed session should
be limited to specific discussions about the specific person. General discussions about
general policies or practices may not be held during a closed session. See Hudson v.
School District of Kansas City, 578 S.W.2d 301 (Mo. Ct. App. 1979).

While it can be difficult to properly describe an action item relating to a closed personnel
session because one cannot anticipate the outcome of the closed session, one can
describe, on the agenda, the parameters of allowable action by stating “possible action
including, but not limited to, termination, suspension, demotion, reduction in pay,
reprimand, promotion, endorsement, engagement, retention, or ‘no action’.” See AG File
No. 00-007 (June 1, 2000).

The statutes do not authorize closure of general “personnel sessions.” Closed sessions
are only authorized for discussion of the matters specifically listed in NRS 241.030. See
AG File No. 00-043 (January 24, 2001). It is not adequate to state, vaguely, that the
closed session is regarding an individual (such as a manager). The agenda description
must specifically state the topic of the discussion, such as, the performance of the
individual (manager). See AG File No. 00-050 (March 28, 2001).

The appointment to “public office” exception

Under NRS 241.030(4)(e), closed sessions may not be held “for the discussion of the
appointment of any person to public office or as a member of a public body.” This
prohibition was discussed in City Council of Reno v. Reno Newspapers, Inc., 105 Nev.
886, 784 P.2d 974 (1989). In that case, the city council conducted employment
interviews for the city clerk position in the open and then held a brief closed meeting to
discuss the character and professional competence of candidates. The council went back
into open session to make the selection, but it was held the closed session was still a
violation of the Open Meeting Law. The Nevada Supreme Court construed the
prohibited “discussion of the appointment” to include “all consideration, discussion,
deliberation and selection done by a public body in the appointment of a public office.”
The ruling seems to cover all aspects of the appointment process.

The Open Meeting Law does not define “public office.” In Op. Nev. Att'y Gen. No. 193

(September 3, 1975), the Office of the Attorney General opined that NRS 241.030(3)(e)
encompasses: (1) all elected public officers, and (2) all persons appointed to positions
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§9.06

created by law whose duties are specifically set forth in law and who are made
responsible by law for the direction, supervision, and control of their agencies. Also see
OMLO 2004-01 (January 14, 2004). In City Council of Reno, NRS 281.005 was used by
stipulation of the parties to define public office.

How to handle closed sessions to consider character, allegations of
misconduct, professional competence, or physical and mental health of a

person

For closed sessions under NRS 241.030(1), the following procedures are required or
recommended:

e  Start with a duly noticed open meeting. Closed meetings are still “meetings”
within the definition and ambit of the Open Meeting Law.

e To assure compliance with the spirit of NRS 241.020Q2)(c)(1), it is
recommended the matter be indicated on the agenda as a closed session under
NRS 241.030(1) and the person’s name being considered must be included
on the agenda pursuant to NRS 241.020(c)(4). An agenda item of “Executive
Session” does not adequately describe a closed session. See AG File No. 00-
021 (September 7, 2000).

e The closed session should not be listed as an “action” item on the agenda
because action cannot be taken during the closed session. See discussion in
§ 9.04.

e If action might be taken on the matter, be sure to include a separate item on
the agenda for action to be taken during open session. See discussion in §

9.04.

»  Give notice to the subject person as required by NRS 241.033(1). See § 6.09
of this manual. :

e At the meeting, a motion must be made to go into closed session and the
motion must specify the business to be considered during the closed session
and the statutory authority pursuant to which the public body is authorized to
close the meeting. NRS 241.030(3). See AG File No. 01-021 (May 14,
2001), which was drafted prior to the 2005 Legislative Session. Only the
business identified in the motion may be discussed. As stated in Op. Nev.
Att'y Gen. No. 81-A (February 23, 1981), the purpose of the motion is two-
fold: (1) so members of the public body understand the parameters of what
can be discussed in closed session so as not to deviate from the strict
requirements of the law, and (2) to assure that notice is given to the person
being discussed so he or she can obtain a copy of the minutes. If
confidentiality is a consideration, see § 9.07.
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o The Act of June 17, 2005, ch. 466, §5, 2005 Nev. Stat. 2246 requires the
public body to permit the person being considered and his/her representative
to attend the closed meeting. It is up to the chairperson to decide who else
shall be included in the closed session, or the chairperson can determine who
may attend through a majority vote of the public body, which occurs in an
open meeting. See Act of June 17, 2005, ch. 466, §5, 2005 Nev. Stat. 2246.

o  Before proceeding with the discussion, make sure that proof of service of the
-notice to the person has been received. If not, the closed session may not
proceed, absent waiver. See NRS 241.033(1) and § 6.09.

e The closed session must be tape-recorded. NRS 241.035(4). As the
recordings of closed sessions are treated differently than those of open
sessions, NRS 241.035(2), it is recommended the closed session be recorded

on a separate tape.

o The person being considered must be permitted to present written evidence,

' testimony and present witnesses relating to his character, alleged misconduct,

professional competence or physical or mental health to the public body. See

Act of June 17, 2005, ch. 467, §1, 2005 Nev. Stat. 2248 and Act of June 17,
2005, ch. 466, §5, 2005 Nev. Stat. 2246.

o If the subject desires to record the closed session, the Office of the Attorney
General recommends that he or she be permitted to do so. NRS 241.035(3).

e  Minutes must be kepf of the closed session, and they must be prepared with
the same detail as minutes of the open session. NRS 241.035(2).

Op. Nev. Att'y Gen. No. 81-A (February 23, 1981) contains a lengthy discussion about
the improper use and conduct of an executive session, and the possible remedy.

§9.07 Preserving confidentiality on the agenda and with the motion to go into
closed session

Repealed by the Act of June 17, 2005, ch. 467, §1, 2005 Nev Stat. 2248 and Act of June
17, 2005, ch. 466, §5, 2005 Nev. Stat. 2246. -
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Part 10 WHAT RECORDS MUST BE KEPT AND MADE AVAILABLE TO THE
PUBLIC? (See Sample Form 2)

§ 10.01 General

This part discusses the requirements for preparing, preserving, and disclosing minutes of
meetings.

§10.02 Requirement for and content of written minutes (See Sample Form 2)

NRS 241.035 requires that written minutes be kept by all public bodies of each meeting
they hold regardless of whether the meeting was open or closed to the public. The
minutes must include:

a. The date, time, and place of the meeting;

b. The names of the members of the public body who were present and
the names of those who were absent;

c. The substance of all matters proposed, discussed, or decided and, at -
‘the request of any member, a record of each member’s vote on any
matter decided by vote;

d. The substance of remarks made by any member of the general public
who addresses the body if he or she requests that the minutes reflect
his or her remarks, or if he or she has prepared written remarks, a copy
of his or her written remarks if he or she submits a copy for inclusion;
and :

e. Any other information that any member of the body requests be
included or reflected in the minutes.

See OMLO 98-03 (July 7, 1998) for an example of how a public body may violate the
Open Meeting Law by failing to reflect in its meeting minutes the substance of the
discussion by the members of the public body of certain relevant matters.

§10.03 Retention and disclosure of minutes
Minutes or audio recordings of public meetings are declared by the Open Meeting Law to

be public records and must be available for inspection by the public within 30 working
days after the meeting is adjourned. See NRS 241.030(2) and OMLO 99-06 (March 19,

1999).
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§ 10.05

In the case of a public body that meets infrequently, formal approval of the minutes of a
previous meeting may be delayed several months. The unapproved minutes must be
made available within the time specified in NRS 241.035(2) to any person who requests
them, together with a written statement that such minutes have not yet been approved and
are subject to revision at the next meeting.

The minutes are deemed to have permanent value and must be retained by the public
body for at least five years, after which they may be transferred for archival preservation
in accordance with NRS 239.080-239.125.

Minutes of meetings closed pursuant to NRS 241.030 become public records whenever
the public body determines that the matters discussed no longer require confidentiality
and the person whose character, conduct, competence, or health was discussed has
consented to their disclosure.

Under NRS 241.033(4) (previously NRS 241.033(3)), the subject person is always
entitled to a copy of the minutes of the closed session upon request, whether or not they
ever become public records. In Davis v. Churchill County School Board, 616 F. Supp.
1310, 1314 (D. Nev. 1985), the court suggested that a student who was the subject of
closed hearings may release “any information he or she chooses,” which presumably
includes minutes or tapes of closed sessions.

§10.04 Making and retaining audiotapes or video recordings or transcripts of

meetings

It is a requirement of the Open Meeting Law that meetings be taped or transcribed by a
reporter who is certified pursuant to chapter 656 of NRS. A public body must make a
good faith effort to comply with this provision, and if the public body makes a good faith
effort to comply, but, for some reason beyond the control of the public body fails to
comply, the public body’s failure to comply with the provision does not result in a
violation of the Open Meeting Law. See Act of June 13, 2005, ch. 373, §1, 2005 Neyv.
Stat. 1405.

See OMLO 99-09 (July 28, 1999) for an example of the pitfalls associated with using a
tape recorder as the sole source for the record of the meeting.

Recordings of closed sessions made by public bodies must also be retained for at least
one year but are given the same protection from public disclosure as minutes of closed
sessions set out in NRS 241.035(2). The tapes must be made available to the subject of
the closed session, and under NRS 241.035(5), must also be made available to the Office
of the Attorney General upon request.

Fees for inspecting or copying minutes and tapes

The Open Meeting Law requires that minutes and tapes be made available “for
inspection” and does not authorize charging a fee. Since fees are not authorized by
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statute, the Office of the Attorney General believes fees may not be charged for making
minutes and tapes available for inspection.

However, if a person wants a copy of the minutes or tapes that are public records, public
bodies should consult the open records law or other statutes dealing with fees to
determine what, if any, fees may be charged. See NRS chapter 239.

As long as minutes and tapes of closed sessions are not public records under NRS chapter
239, the Office of the Attorney General believes that a fee cannot be charged for making
copies of them absent specific statutory authority.

§ 10.06 Using court reporters

Repealed by the Act of June 13, 2005, ch. 373, §1, 2005 Nev. Stat. 1404-1405.
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Part 11

WHAT HAPPENS IF A VIOLATION OCCURS?

§ 11.01

General

When a violation of the Open Meeting Law occurs, the Office of the Attorney General
recommends that the public body immediately cure the violation. Although it may not
obliterate the violation, corrective action should be taken so that the business of
government is accomplished in the open.

The following sections discuss the possible remedies for violations of the Open Meeting

Law.

§11.02

Containing and correcting violations

Some examples of ways to stop, contain, and correct violations follow. Of course, as

circumstances vary, so may the remedies.

a. Improper notice given for meeting.

If proper notice has not been given for a meeting, the meeting must be
stopped. See OMLO 99-06 (March 19, 1999). To remedy the violation, the
Office of the Attorney General believes that the meeting may be convened or
continued solely for the purpose of rescheduling a meeting and adjourning.
To otherwise continue a meeting after it is discovered the meeting was not
properly noticed could be viewed as evidence of a willful violation of the
Open Meeting Law. Discussions of any public significance which were held
before the discovery of the improper notice should be repeated at a later
meeting. All actions taken before adjournment are void but may be taken
again at a subsequent meeting as discussed below.

b. Discussion of items not clearly on agenda.

If a public body begins discussion on an item that is not clearly stated on the
agenda, it is recommended the public body stop the discussion and schedule it
for a future meeting under a more comprehensive agenda. At the subsequent
meeting, it would be advisable to summarize or repeat the conversations that
occurred at the previous meeting.

c. Taking action on items listed as discussion items only.
Remembering the expanded definition of “action” in NRS 241.015(1), if a
public body takes action on an item which has not been identified on the

agenda as an action item, the action is void but may be taken up again at a
duly noticed meeting where the item is properly listed as an action item on the
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agenda. At the subsequent meeting, the rationale for the action should be
discussed again or at least the record of the previous meeting made available.

d. No proof of service on the subject of a meeting to consider character,
alleged misconduct, competence, or health.

If there is no proof of service of notice on a person whose misconduct,
character, professional competence, or mental or physical health is being
considered, and the person is not present, the item must be postponed to
another meeting, and the subject must be notified again about the new
meeting. If the person is present, he or she may be asked if he or she would
be willing to waive the notice requirements. The right to notice must be
thoroughly explained to the person, and the person should be given the
opportunity, free of threat or pressure, to postpone consideration of the matter
or to waive the right to notice. As explained in § 6.09 of this manual, any
waiver of the right to notice must be knowing and voluntary. A complete
record should be made to resolve allegations that may later arise.

However, even though a violation may have been stopped and contained and corrective
action taken, the violation may still be the subject of the sanctions below.

§11.03 Actions taken in violation are void

The action of any public body taken in violation of any provision of the Open Meeting
Law is void, i.e., has no legal force or binding effect. NRS 241.036.

However, lawsuits to obtain a judiéial declaration that an action is void must be
commenced within 60 days after the offending action occurred. NRS 241.037(3).

It appears that only those actions defined in NRS 241.015(1) are made void by
NRS 241.036.

§ 11.04 Rescheduling actions that are void

A public body that takes action in violation of the Open Meeting Law, which action is
null and void, is not forever precluded from taking the same action at another legally
called meeting. Valencia v. Cota, 617 P.2d 63 (Ariz. Ct. App. 1980); Cooper v. Arizona
Western College District Governing Board, 610 P.2d 465 (Ariz. Ct. App. 1980); Spokane
Education Ass’n v. Barnes, 517 P.2d 1362 (Wash. 1974). However, mere perfunctory
approval at an open meeting of a decision made in an illegally closed meeting does not
cure any defect of the earlier meeting or relieve any person from criminal prosecution for
the same violation. Scott v. Bloomfield, 229 A.2d 667 (N.J. Super. Ct. Law Div. 1967).
The matter should be put on an agenda for an open meeting and reheard or discussed. Cf.
Op. Nev. Att’y Gen. No. 150 (November 8, 1973) regarding the effect of illegal
discussions held in a closed meeting on subsequent actions taken, which was written
before NRS 241.036 was enacted.
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§ 11.05 Any person denied a right under the Open Meeting Law may bring a civil
suit

Under NRS 241.037(2), any person denied a right conferred by the Open Meeting Law
may bring civil suit:

a. To have an action taken by the public body declared void,

b. To require compliance with or prevent violations of the Open Meeting
Law, or

c. To determine the applicability of the law to discussions or decisions of
the public body.

Additionally, it may be possible for an aggrieved person to seek injunctive relief as
explained in City Council of Reno v. Reno Newspapers, Inc., 105 Nev. 886, 784 P.2d 974,
976 (1989).

If the plaintiff prevails, the court may award him reasonable attorney’s fees and court
costs. NRS 241.037(2).

§ 11.06 The Office of the Attorney General may bring a civil suit
The Ofﬁc_:e of the Attorney General may also bring suit:
a. To have an action taken by a public body declared void, or

b. For an injunction against any public body or person to require
compliance with or prevent violations of the Open Meeting Law. The
injunction may issue without proof of actual damage or other
irreparable harm sustained by any person.

If an injunction is obtained, it does not relieve any person from criminal prosecution for
the same violation. NRS 241.037(1).

§ 11.07 Time limits for bringing lawsuits

Any suit brought to require compliance with the provisions of the Open Meeting Law
must be brought within 120 days after the action objected to was taken. NRS 241.037(3).

Any suit brought to have an action declared void must be commenced within 60 days
after the action objected to was taken by the public body. NRS 241.037(3). In Kennedy
v. Powell, 401 So. 2d 453 (La. Ct. App. 1981), the court observed that the Legislature
limited suits to challenge actions of public bodies for violation of the Open Meeting Law
to a short period of 60 days to ensure a degree of certainty in the actions of public bodies.
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The 60-day limitation is absolute and is in no way dependent upon knowledge of a
violation. According to the court, running of the 60-day time period destroys the cause of
action completely.

§ 11.08 Jurisdiction and venue for suits

A suit may be brought by an aggrieved citizen in the district court in the district in which
the public body ordinarily holds its meetings or in which the plaintiff resides.
NRS 241.037(1).

A suit brought by the Office of the Attorney General may be brought “in any court of
competent jurisdiction.” NRS 241.037(1).

However, even though a court has jurisdiction, a defendant may raise objections as to
proper venue. Board of County Commissioners v. Del Papa, 108 Nev. 170, 825 P.2d
1231 (1992).

§11.09 Standards for injunctions and enforcing injunctions

For a discussion of the standards for imposing injunctions and enforcing them, see City
Council of Reno v. Reno Newspapers, Inc., 105 Nev. 886, 784 P.2d 974 (1989).

§11.10 Criminal sanctions

Each member of a public body who attends a meeting of that body where action is taken
in violation of any provision of the Open Meeting Law, with knowledge of the fact that
the meeting is in violation thereof, is guilty of a misdemeanor. NRS 241.040(1).

Further, wrongful exclusion of any person or persons from a meeting is a misdemeanor.
NRS 241.040(2).

However, a member of a public body who attends a meeting of that public body at which
action is taken in violation of the Open Meeting Law is not the accomplice of any other
member so attending. NRS 241.040(3). :

Upon conviction, punishment may include a jail term of up to six months, a fine not to
exceed $1,000, or both.

In Op. Nev. Att’y Gen. No. 81-A (February 23, 1981), the Office of the Attorney General
opined there are two requirements before a criminal prosecution may be commenced
under the Open Meeting Law. Those requirements are:

1. Attendance of a member of a public body at a meeting of that public body
~ where action is taken in violation of any provision of the Open Meeting Law.
The opinion recognized the distinction in the Open Meeting Law between actions
and deliberations and concluded that criminal sanctions may be appropriate when
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actions are taken in violation of the Open Meeting Law, but where procedural
violations occur involving a meeting where no action is taken, civil remedies are
made available to compel compliance or prevent such violations in the future.

2. Knowledge by a member of a public body that the meeting is in violation of
the Open Meeting Law. The opinion held that, when members of a public body
rely on advice of counsel, they should not be held to know that a violation
occurred.

While the Open Meeting Law does not require the attorney for the public body to
be present at a meeting (AG File No. 00-013 (April 21, 2000)), the presence of the
attorney may allow the member to receive advice upon which a member can rely
as to whether the member knows that the meeting is in violation of the Open
Meeting Law.

§11.11 Public officers may be removed from office

Under NRS 283.040(1)(d), a person’s office becomes vacant upon a conviction of a
violation of NRS 241.040, which is discussed in § 11.10 above.

§11.12 Complaints may be made to the Office of the Attorney General

A person whose rights have been denied may seek redress in the courts as explained
above. That person may also complain to the Office of the Attorney General but filing a
complaint with the Office of the Attorney General does not toll the time periods for the
person to take his own action.

Under NRS 241.040(4), the Office of the Attorney General must investigate and
prosecute alleged violations of the Open Meeting Law. The Office of the Attorney
General believes that any person may file a complaint with the Office of the Attorney
General even if that person is not directly aggrieved by the offense.

All such complaints must be in writing, signed by the complaining person, and contain a
full description of the facts known to the complainant. The Office of the Attorney
General considers all such complaints to be public records and may release them
accordingly. Complaints must be sent to:

Office of the Attorney General
100 North Carson Street
Carson City, Nevada 89701-4717

They may be sent by facsimile to (775) 684-1108.
Considering the time limits for bringing lawsuits, it is importaﬁt that complaints be

promptly filed with the Office of the Attorney General to allow sufficient time for
investigation and evaluation.




While the complaints themselves are considered public records, investigative files may be
held confidential until the investigation is complete and then may become public records,
except for records of closed sessions which are obtained as a part of the investigation.
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